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In the Matter of

Dole for President, Inc. and Robest J. Dole,
as treasurer; Dole/Kemp '96, Inc., and
Robert J. Dole, as treasurer; Republican
National Committze and Alec Poitevint, as
treasurer; Senator Robert J. Dole

MURy 3383 and 3871

e e eur et

The Clinton/Gore '96 Pimary Commuttee, Inc.
and Joan Pollitt, as treasurer; The Democratic
National Committee, and Carl Pensky, as
treasurer; President William J. Chinton; and
Harold M. Ickes, l2squire

MUR 4TI

The Clinton/Gore '96 Pnimary Committee, Inc.
and Joan Pollitt, as treasurer; the Democratic
National Committee, and Carol Pensky. as
treasurer; President William J. Clinton; Vice
President Albert Gore, Jr.; and Clintor/Gore
'96 General Commtiee, Inc., and Joan Potilirt.
as treasurer

MURs 4307 anud 45248

e war aw wer W e T

STATEMENTY OF HEASONS

VICE CHAIRMAN DANNY L. McDONALD

The central issue deliberated in the above-cited matters involved vantous
advertisements produced, distributed, aired and paid for by the Republican National
Committee {RNC() and the Democratic National (ommittee (DNC) dunng the 1966
presidential election cycle. Specifically at issue was whether these national parts
committees had improperly coordinated the ads i question with their presumptive
presidential nominees and, by doing so, made excessive in-kind contnbuiions to these
candidates using prohibited non-federal funds in violation of the Federal Election
Campaign Act ("the Act"). The General Counsel's recommendations 1o the Commussion
were to find reason to believe violations of the Aut occurred and to pursuc enforcement
actions in these rnatters.

The history of these matters at the Commission 15 long, fragmented and confusing
mvolving various externally-generated complaints, internally-generated statutory audit
matters, and essantially two separate and distinct Commissions. My esteemed colleague.,




Commissioner Scott E. Thomas, has recounted this tortured history masterfully m kus
Statement of Reasnns issued on May 25, 2000. See Statement of Reasons of
Commissioner Scott E. Thomas for MURs 4553 and 4671, 4713, 4407 and 4533 a1 2.3
As such, this statement merely summarizes the essemtial imformmation.

Initially, I Joined my colleagues in vating unanimously to approve reason-to-
believe findings ir these matters on February 10, 1998." My votes were based on the
underlying law and the Commission’s deliberations in Advisory Qpinions 1984-1 3 and
1985-14°. The then-Commission voted 1o pursue enforcement actions for pessible
violations of the Act against the Democratic and Republican parties and the Chnton Gore
and the Dole/Kemip campaigns for giving and accepting excessive coninthutions through
so-cailed issue ads.

During the intervening ume between my mninal and most recent votes in these
maiters, however, circumstances at the Commissicn changed substantially. First and
foremost, the composition of the Commission changed when three new comimissioners
joined the FEC in the fall of 1998. Next, there were stgnificant developmenis regurding
the two legal standards upon which the onginal firdings were based. On June 23, {995,
four Commissioners, Elliott, Mason. Sandstrom and Wold. 1ssued a Statement of Reasons
objecting to the use of the shorthand refererice “eluctioneenng message” contamest m
Advisory Opinion 1985-14, Fed. Elec. Camp. Fin. Guide (CCH Transfer Bindery, % 5819
at 11,185, and noling that the “clectioneenng message”™ plirase never appeared 2t 4l i
Advisory Opinion 1984-15, Fed. Elec. Camp. Fin. Guide (CCH Transfer Bingdery, ©
5766.° Their Statement of Reasons disavowed the use of “electioneering message™ as a
legal standard for determining whether a communication was created “for the pumpose of
influencing” a federal election but provided no guidance as to what test or tests should be
used instead.” Further, on August 2, 1999, the United States District Court for the
District of Columbia issued its opinion in Federal Election Comrnission v. The Christian
Coalition, 52 F. Supp.2d 45 (D.D.C 1999). It suggested a defimition of coordinanion {far

' With respect to MIURs 4553, 4671, 4407 and 4544, I voted to find reason-to-believe that the nattons!

parties made, and the Clinton and Dole campaigns recerved, m-kind contnbutions m wolaton of the A

? Fed. Elec. Camp. Fin. Guide (CCH Transfer Binder), € 5766
? Fed. Elec. Camp. Fin. Guide (CCH Transfer Binder), € 5619 at 11,183

* Statement of Reasons of Vice Chaimman Wold and Comuussioners Efmott. Mason, and Sandstrars O the
Audits of “Dole for President Commuttee, Inc.” (Primary), "Clinton Gorr "96 Pomary Corturatter, {ac ™
“Dole/Kemp 96, kne.” {General), “Dole Kemp "96 Comphance Communiee. bre ™ tGeneraly, "Cimton Tare
96 General Commitiee, Inc..” and “Chinton/Gore 96 Genural Eleciion Legal and Comrpluincs Fund” a0 T
footnote 2.

* My colleagues did not purport to supersede Advisory Opinions 1935-14 and 193315, but mstead
disagreed with the phrasing of the legal analysis contained in the two opimzotis. Sew Statethent fir e
Record in Audits of 1996 Clinton/Gore and DoleKemnp Campaigns of Chawrman Sconr E Thorus and
myseifat 5.
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different than currently found in the statute or Commission regulations. On September
22, 1999, the same four Commissioners decided not to appeal that decision.

Finally, two rulemakings are underway in vanious pending stages at the
Commission that potentially impact these circumstances: {1} ihe “Coordination™
rulemaking seeks to devise a legal standard or standards for addressing coordimation
dealing with pany and non-party committees; and {2} the “Soft-Money™ rulemakimyg seeks
to develop standards governing the raising and spending of soff money by nationak panty
committees. All of these developments created confusion at the Commussian and
rendered what previously was relatively well-settled law into unsettled fegal tests and
standards unsuitable to base reason-to-believe findings upon in these matiers.

On January 11, 2000, the General Counsel submitted First General Counsel's
Reports regarding MUR 4969 (Dole), MUR 4713 and MUR 4970 (Clinton) to the
Commission for consideration.® The Commission did not approve the General Counsel’s
recommendations regarding party issue ads and split 3-3 as to the 1996 xds. with
Commissioners Mason, Thomas and Wold supporting the reazon-to-behieve
recommendations in the Dole and Clinton matters, while Comnussianers Efliotr,
Sandstrom and myself cvpposed.7 Accordingly, these votes did not reflect a spht along

party lines.

¢ Statement of Reasons of Commissioner Scoit E. Thomas for MURs 4553 and 4671, $713, 4407 and 4544
at 4 (“Because the composition of the Commission had changed, the Genersl Counsel rade fresh “reason-
to-believe™ recommendations, rather than “probable cause to beheve™ recommendaticns based on the raviver
unanimous findings.”).

7 Specifically, with respect to MUR 4969 regarding the 1996 advertisemuents, the Congnrssion spiit 3-3 an
whether to find reason to believe the RNC violated 2 U.S.C. § $31afa){ 22X A) by making excessive
contributions; 2 U.S.C. §441b(a) and 11 C.F.R. § 102.5(b) by impropesly ushing proladured contnixstons,
and 2 U.S.C. §434(15}(4) by umproper reporting. The Cormerassion sphit 3-3 on whether there was (egsomn
believe the Dole Committee viofated 2 U.S.C. § 441a{f) by knowmgly accepting excessve contbutiont, 2
U.S.C. § 441b(a) by kmowingly accepting prokibited contribunions: 2 U.5.C. §F 481athy kA and 441488,
and 26 U.S.C. § 9035{a) by exceeding the sverall expenditire hrutation; 20d 2 US.C §§ $33bW Iy and
434(b)4), and 11 C.E.R. §§ 104.13(a)( I} and 104.13(3}{2} by umproper reportmz. The Comemswon 3o
Sp“t 3-3 on whether Senator Dole violated 2 US.C. § 3314 by fonowingly accepimy exoeisive
contributions; 2 U.5.C. § 441b(a) by kinowingly accepung prolubited contributions; and 287 S {7 &3
441a(b)(1)A) and 441a(f), and 26 U.S.C. § 9035¢a) by excesding the overall expendinure houtatum

Similarly, with respect to the 1996 adverusements, the Comnmussion split 3-3 on whether vs find seaton o
believe the DNC violated 2 U.S.C. § 441a(a)( 2} A) for makung excessive contrbunons. 2 U ST §48ikdar
and 11 C.F.R. § 102.5(b) for improperly using prohibited conribunons; and 2 U S.C §3384by ) for
improper reperting. With respect to the Primary Comrmuttee, the Comrmssion spht 3-3 an whether there was
reason to believe the Committee violated 2 U S C. § 34{a({) for knowngly accephing excirssive
contributions; 2 U.S.C. § 431b{2) for Jmowingly accepting protubsied contnbunons, 2UV.5 € §§

441a(b)(! )} A) and 441a(f), and 26 U.S.C. § 9035(a) for exceeding the overall expendinune hmpaton., and 2
U.S.C. §§ 434(bX2)C) and 434(b)(4). and 11 C.F.R. §§ 163 I3ai 1) and 103 1362421 for smpinpeer
reporting. The Commission also split 3-3 on whether Presadent Clinton viokate@ 2 U5 € § S8l D flor
knowingly accepting excessive contributions; 2 U S.C. § 431bta) for knowmygly accepumyg produbued
contributions; and 2 U.S.C. §§ 441a(b) I} A) and 4312(f), and 26 U ST § ¥033{a7 for encerdimy the
overall expenditun: limitation.




.

As the record indicates, I did not vote to approve the Office of the Generai
Counsel’s recommendations regarding the party tisue ads. My disagreement with; the
General Counsel and some of my cofleagues was based on two fictors: the ansetiied staze
of the law and the apparent inconsistent application of the faw governing wiether the ads
were made “for the purpose of influencing” an election and whether those ads wers
improperly coordinated.

First, because recent Commission actions huried the relatively well-sentind s
governing advertisements into disarray, there appears to be no discermble legal standard
on which to base a reason-to-believe finding in these matters. Second, meonsustans
application of the law by some of my colicagues on the other side has left the
Commission vulnerable to a charge of arbitrary enforcement if 11 were 1o procesd on cates
like these. As a result, the regulated community is left with httle. if any, wdes as o what
standard the Commission will apply in reviewing their activity. Given the umseled
nature of the lavr combined with the inconsistent spphication of the Luw, [ dechmed w0 finud
violations occurred in these matlers.

v,

P undersiand and appreciate the cnticism of my collezgue, Commiuiioner 8<on E
Thomas. He appropriately notes | have always joined the affirming Cormmnsnoners
supporting reason-to-believe findings for similar party ads coordinated and made ~for the
purpose of influencing” an election. See Statement of Reasoms of Comprasioney Scntt E
Thomas for MURs 4553 and 4671, 4713, 4407 and 4533 at 17, Likewse. [ agree my
votes rejecting the General Counsel’s recommendations, i part, were hased on a1y vies
the law has been confused and subsequently applied inconsistently by my colloapaes on
the other side of the aisle® I at 17.

The Statement of Reasons issued by Commissioner Thomas correctly sets farth
the specific legal and factual details of one of the most egregious examplen. s iy v,
of the inconsistent application of faw. In MUR 4378, Commussioners Mason and Wold
refused to find violations against the National Republican Senatorial Comamatter arad the
Republican senate campaign of Montanans for Rehbery based on the theory the wwcalhed
issue ads aired during 1996 were for lobbying purposes. On the other hand. the sare two

However, with respect to the 1995 pary adverusements. the Comeratsnon faled to sppran ¢ e Temral
Counsel’s reason-io-believe recommendations on the above statutory vislatices by 3 03 sofe, awh
Comnussioners Mason and Wold supporung the findings and Conmusnmrer Elarr, Sandurons, Thosmes
and myself opposed.

* Because my Republican colleagues routinely oppose smuking reason-to-belaeve frulmy = thiour muaters,
the Comnussion has sphit numerous umes on whether ads srusoments constiute @v-kad Costnlutas S
ranenal party commutiees to the presudental conuratices of fo spetific cambdaios  Thewe Commmsiws rphs
votes send mixed and confusing messages to the regulated communsty regavding B enfnreainbey of Seve
matiers.



? Commissioners supported finding violations for similar ads aired in 1995 and 1995 by the
! DNC znd the RNC and the Clinton/Gore cammpaign and the Diole/Kemp canpmgn. They
said at the table that the degree of coordination in the Dole and Chinton MURs wis mach

| greater than in prior examples.

V.
Given the unsettled nature of the law and the apparent inconsistent wpphiaton of
the law governing whether ads are made “for the purpose of influsencing™ an cleaton and

improperly coordinated, I respectfully, and correctly. declined to find that roason- to-
believe violations of the Act occurred in these matiers.
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